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PREFACE: This matter concerns the 1llinois corporate incone and
replacement tax liability of TAXPAYER (hereinafter referred to as the
"Taxpayer" or "TAXPAYER') for the taxable years endi ng Septenber 30, 1988,
Sept ember 30, 1989 and Septenber 30, 1990 (sonetimes referred to as the
"Taxabl e Years"). The Notice of Deficiency issued by the Illinois
Departnment of Revenue (the "Departnent") proposed, along with an increase
inthe tax liability for the taxable years, a penalty assessnent, pursuant
to 35 ILCS 5/1005.

Taxpayer conducts two businesses. The first is its sale of dosinetry
services, nmeasuring the anpunt of radiation in the workplace. The second
business is the sale of radon kits which are used to detect radon gas in
bui | di ngs.

The Administrative Law Judge identified and addressed five issues in
this matter. I concur with his reconmendati on on each i ssue and adopt his
findings in all mtters. However, | advance further conclusions as to the

i ssue of whether the taxpayer directly engaged in any income producing



activities outside of Illinois in association wth its sales of its
dosinetry services sufficient to justify exclusion of such sales fromthe
sal es factor nunerator of its apportionnment formnula.

The taxpayer's only facility is located in Illinois. It is at this
facility that the dosinetry devices 1) are assenbled; 2) are shipped to its
customers within and outside of Illinois; 3) are returned for eval uation;
and 4) are processed and evaluated w th a neasurenent report witten and
i ssued. The only activity which takes place outside of Illinois is the
wearing of the device, by custonmers' enployees, for about a one nonth
period of time. As aresult of its analysis of these facts, the Departnent
i ncl uded all dosinetry sales in the taxpayer's sales apportionnent
numner at or .

The Admi nistrative Law Judge concludes that 35 ILCS 5/304(a)(3)(0C
governs the analysis of the computation of the nunerator of the sales
factor in this matter. Specifically, that statutory provision provides, in
pertinent part, that:

(O Sal es, other than sales of tangible persona
property, are in this State if:

(i) The incone-producing activity is perfornmed in this
State; or

(ii) The income-producing activity is performed both
within and wthout this State and a greater portion of
the income-producing activity is performed within this
State than wthout this State, based upon costs of
per f or mance.

The Adm nistrative Law Judge concludes that taxpayer's "incone
produci ng" activity is conducted within Illinois, therefore, the applicable
statutory provision in this matter is 35 ILCS 5/305(a)(3)(O(i). Hi s

reasoning, in which | concur, is that taxpayer's incone producing activity
is the assenmbling of and the evaluation of dosinmeter film and chips to
report to custonmers the level of radiation at their prem ses. Toward this

end, taxpayer assenbles the dosimeters inits Illinois plant frommaterials



it stores in lllinois. It ships the dosinmeters fromlllinois. It receives
the dosineters in its Illinois plant where pertinent parts of the
dosineters are analyzed and where the reports to its customers are
gener at ed. | assiduously agree with the Adm nistrative Law Judge that the
mere wearing of the dosinmeter by a custoner enployee falls into the
category of an activity performed on behalf of the taxpayer, and is not an
i ncome producing activity pursuant to Departnent regulation. 86 IIll. Adm
Code ch. 1, Sec. 100.3370(c)(3)(A

However, both the parties herein did an analysis of this issue
pursuant to 35 ILCS 5/304(a)(3)(CO)(ii), which addresses the conputation of
the nunerator of the sales factor in the apportionnent formula if
taxpayer's inconme producing activity is perfornmed both within and w thout
the State. Al though the adm nistrative |aw judge did not address this
aspect of the taxpayer's argunent, it is significant enough to nerit a
response. However, even wunder this analysis, the Departnent should
prevail .

The parties agree that taxpayer's dosinmetry service business can be
segnmented into three parts. They agree that all of the costs incurred in
the processing and analysis segnent as well as the reporting portion of
taxpayer's business are incurred in Illinois. The taxpayer, however,
argues that the costs incurred in the "measurenent” portion of the business
are to be allocated to the State where the dosinetry device is worn and
should only be allocated to Illinois if the custonmer is in Illinois.

Thi s nmeasurenent conponent includes the manufacturing of the dosineter
device and the wearing of the device for the recording of radiation. Yet,
all of the conponents of the device are stored in Illinois and assenbled in
Il11inois. The device is shipped to the customer fromlllinois with the
maj ority of taxpayer's custoners |ocated outside of this state. All of the

costs and the noni es expended for the storage, assenbly and shi pping of the



device are actually expended in Illinois with no dollars actually expended
by the taxpayer during that period of tine that the device is worn by the
customer' s enpl oyee.

Still, TAXPAYER advances the position that in an analysis of the
"costs of performance", the «costs attributable to the measurenment segnent
of their service are to be allocated to the state wherein the devices are
worn by custoner enpl oyees. Taxpayer proffers its argunent through
testinmony of its accountant w tness. The wi tness concludes, inter alia,
that according to generally accepted accounting principles, the costs
incurred for an asset becone business expenses at the time and | ocation
where the asset is first used for its intended purpose. To reach his
conclusion, the witness relies on certain fundanmental accounting principles
whi ch advi se when an asset becones an expense for accounting purposes.

However, none of the principles cited by the witness, nor any that |
am aware of, provide that the asset also beconmes an expense where it is
first subjected to its intended use. Rat her, the witness hinmself drew the
conclusion that the tine determ ned, for accounting purposes, to classify
an asset as an expense is also determ native of the location to which the
expense is to be allocated.

Al t hough taxpayer's wtness so concludes, his testinony is to the
contrary. In his testinony, the wtness cites Financial Accounting
St andards Board, Statenent No. 14, par. 10, sec. D, footnote no. 7, in
support of his conclusion. But, his testinony is that "it's the nature of
t he expense, not the geographic |ocation where that cost was incurred, that
determ nes what segnment that itemshould be allocated to." Tr. p. 206.1
Thus, Wtness' reliance on this authority to support his conclusion is, by
the | anguage on the face of the statenent, misplaced. Rat her, this
statenment supports the Department's position that the location when an

asset is expensed is not controlling of where the cost of the asset is to



be al | ocat ed.

Further, to accept taxpayer's wtness' conclusion, and that of the
taxpayer itself 1in this case, leads to an absurd result. Every single
doll ar actually expended by taxpayer in the transaction of its business is
expended in 1llinois. No actual costs are incurred in the wearing of the
device by persons not enployed by the taxpayer as it makes no charge for
and gai ns no income by neans of this wearing. Taxpayer's every activity in
delivering its service is done in lIllinois, fromthe storage of materials
to the assenbling of the devices to the shipping of the devices to the
processing of the filmand the analysis of the information on the film and
on the chips to the issuance of its reports, and every dollar expended
toward the rendering of this service, which is taxpayer's business, is
incurred in and paid fromlllinois.

| SSUES: On October 23, 1992, the Departnent of Revenue issued a
Notice of Deficiency to the taxpayer proposing to increase its tax
liability in the aggregate sum of $687,6272.00, for the three years
i nvol ved. In addition thereto, a penalty was inposed in the aggregate
amount of $93,549. 00, pursuant to the provisions of 35 ILCS 5/1005 for
failure to timely pay the anmount of tax required to be shown on the returns
as filed.

Following a tinely protest and all pre-trial proceedings, the
follow ng i ssues are posed:

a) Whether the taxpayer directly engaged in any incone producing
activities outside of Illinois in association with its sales of dosinetry
services sufficient to justify exclusion of such sales from the sales
factor of its apportionment fornula;

b) Whet her sales of tangible personal property fromlllinois into
destination states where taxpayer neither filed a return nor paid a tax

should be included in the sales factor nunerator of the apportionment



f or mul a;

c) Whet her business income from intangibles generated from the
i nvestment of excess working capital, royalties and other m scellaneous
income resulted fromthe nere holding of those assets, thereby excluding
such incone fromthe sales factor of the apportionnment fornula;

d) VWhet her personal property nust be wutilized exclusively in
manuf acturing in order to qualify for an investnent tax credit;

e) Whet her the taxpayer's failure to pay its entire Illinois
corporate income and replacenent tax liability in a tinmely manner was due
to reasonabl e cause.

Upon consideration of the matters of record, consisting of both
docunentary and testinonial evidence, and having weighed the argunents of
counsel, it is determ ned that these questions be resolved as fol |l ows:

a) Receipts from the sales of dosinetry services are properly
included in the sales factor nunerator;

b) Sal es of Radon Kits are properly included in the sales factor
numerator, with the exception of any sales into the states of Arizona,
California, New Jersey, New York and Texas, as well as any sales to the
U.S. Governnent that were included twice in the sales factor nunerator

c) Busi ness income from the intangibles in this case are not
properly includable in either the nunmerator or denom nator of the sales
factor;

d) The claimed investnent tax credit should be partially granted
excluding the TLD readers as qualified property in the taxable year ending
Sept enber 30, 1988 and the TLD and ALNOR readers as qualified property in
t he taxabl e year endi ng Septenber 30, 1989;

e) The proposed penalty under 35 |ILCS 5/1005 should be abated in its
entirety due to the existence of reasonabl e cause.

FI NDI NGS OF FACT:



1. During all times relevant herein, the taxpayer, TAXPAYER, was a
corporation organi zed and existing pursuant to the laws of the State of
Del aware, with its principal place of business |located in the State of
I1Tinois. (Tr. pp. 74-75)

2. The taxpayer was engaged in two businesses, viz. providing
radi ati on dosinmetry services and the sale of radon kits. (Tr. pp. 74-75)

Dosi net er s:

3. A dosinmeter is a small device for neasuring the anount of
radiation to which it has been exposed. (Tr. p. 77-78)

4. Dosimetry services consi st of providing dosineters, exposing them
to environments which may contain radiation, and the neasurenment of the
anount of radiation to which persons wearing the devices are subjected at
their places of enploynent. (Tr. pp. 77-78)

5. TAXPAYER, provided its custoners wth dosineters which were in
turn worm by the enpl oyees of those custoners for a predetermnm ned anount of
tinme. The exposed dosineters or a part thereof (usually a film packet)
woul d be returned to TAXPAYER s offices where the radiation anmounts were
measured and a report on the exposure generated. (Tr. pp. 86-89) Once
exposed and neasured, the filmcannot thereafter be utilized for the sane
purpose. (Tr. pp. 89-90)

6. The dosineters are assenbl ed in Illinois from purchased
conponents. They are coded in this State wth a binary nunber and the
i ntended wearer's nane for the purpose of identification. Records of each
film packet are nmaintained here. The film packets thenselves are
chem cally devel oped here. The developed filmis read, radiati on exposure
measured and the reports of radiation exposure are all done in Illinois and
forwarded to custoners within the State and el sewhere. (DOR Ex. 6; Tr. pp.
28-32)

7. In the case of <custoners |ocated outside of Illinois, the only



contact with themis the exposure of film packets to possible radiation in
the workplace for a limted period of time (usually one nonth). Custoners

enpl oyees nmerely wear the dosinmeter at their place of enploynent for that
peri od. TAXPAYER enpl oyees are not present at the customer work sites
during the wear period, do not otherwi se enter the states of non-Illinois
customers, and the conmpany does not directly conduct any activity in those

states. (Tr. pp. 30-32)

Radon Kits:

8. Radon Kits are devices used to detect Radon gas w thin buildings.
These kits were manufactured by the taxpayer in Illinois and, upon their
sale, were shipped from Illinois to destinations throughout the United

States and some foreign nations. (Tr. pp. 75-77)

9. For the taxpayer years ending Septenber 30, 1988, through and
i ncluding Septenber 30, 1990, TAXPAYER filed returns and paid taxes in the
states of Arizona, California, New York, New Jersey and Texas. Sales into
these states were included in the nunerator of the sales factor by the
auditor. (DOR Ex. No. 8; Tr. pp. 56-57)

10. For the same period indicated in 9, above, TAXPAYER nmade sal es
of Radon kits into the states of Nevada, Wonm ng, South Dakota and
Washi ngt on. None of these four states had i nposed an incone or franchise
tax during the audit period and sales thereto were included in the sales
factor nunerator of the apportionnment formula by the auditor. (TP Ex. No.
9; Tr. p. 57)

11. For the sanme period indicated in [, above, and wth the
exception of Arizona, California, Illinois, New York, New Jersey and Texas,
TAXPAYER s only contact with any other state was the presence of its
tangi bl e personal property (dosineter devices) tenporarily |ocated therein.
(Tr. pp. 145-146)

12. For the taxable period ending Septenber 30, 1990, TAXPAYER made



sal es of Radon kits to the U.S. Governnent in the states of California, New
Jersey, New York and Texas. (Tr. p. 51) These sales were included tw ce
in the auditor's conputation of the sales factor numerator. (DOR Ex. No.
8; Tr. p. 51)

13. Excepting Arizona, California, Illinois, New Jersey, New York and
Texas, no evidence was presented that this taxpayer either filed returns or
paid taxes in any other state or foreign country. (TP. Ex. Nos. 9 & 10)

I ncome From I ntangi bl es:

14. The Departnent of Revenue included certain business incone in the
sales factor of the taxpayer's apportionment fornula. Those itenms of
i ncome were: a) interest income from the investnent of excess working
capital; 2) royalty inconme pursuant to a license which TAXPAYER received
when it was spun off fromits parent; and 3) m scellaneous incone realized
fromsettlenment of a patent infringenent suit and the recovery of |ega
fees incurred in an environnental suit. (Tr. pp. 109-113)

15. The only basis for the Department's inclusion of these itens of
busi ness incone was the auditor's determ nation that such income "occurred
in the ordinary, ongoing business activities of TAXPAYER " (Tr. p. 41)

Personal Property Replacenment Tax Investnment Credit:

16. On its returns for the taxable years involved, TAXPAYER cl ai ned
an investnment tax credit against its personal property replacenent tax
liability for certain allegedly qualified property placed in service
pursuant to Section 201 of the Income Tax Act. (35 ILCS 5/201)

17. Inits Notice of Deficiency, the Departnent of Revenue had
proposed to disallow the entire clainmed credit. (Notice of Deficiency)

18. Subsequent to the hearing, TAXPAYER revised the |ist of property
it claimed to be qualified for the credit. (TP Ex. No. 12)

19. The Departnent has not <challenged the revised schedule of

qualified property wth the exception of TLD and ALNCR readers, both of



which are wused to read TLD chips and heat them for reuse. (Tr. pp. 131-
138) In each case, the reading of the TLD chips is not a manufacturing
function which the heating of the chips is. (Tr. p. 147)

CONCLUSI ONS OF LAW

l. Recei pts From Dosinetry Services

The taxpayer is in the business of providing its customers with a
report reflecting the amount of radiation to which their enpl oyees
have been exposed during specific periods of tinme while present in
their respective workplaces. In consideration for such service, the
cust omer pays a subscription fee.

When a taxpayer, such as TAXPAYER, receives incone from sales
other than sales of tangible personal property, conputation of the
numer ator of the sales factor of its apportionment fornula is governed
by 35 ILCS 5/304(a)(3)(C, which provides that:

(C Sales, other than sales of tangible personal property,
are in this State if:

(i) The incone-producing activity is performed in this
State; or

(I'l) The incone-producing activity is performed both within
and without this State and a greater portion of the
i ncome-producing activity is performed wthin this
State, based upon costs of perfornmance.

The term "incone-producing activity" 1in the context of sales
factor nunerator conputation is defined by Departmnment Regul ati on 86
I1l. Adm n. Code, Ch. I, Section 100.3370(c)(3)(A), which in pertinent

part provides that:
The term 'incone pr oduci ng activity...' means t he
transactions and activity directly engaged in by the person
in the regular course of its trade or business for the
ultimte purpose of obtaining gains or profit. Such
activity does not include transactions and activities
performed on behalf of a person, such as those conducted on
its behalf by an independent contractor. (enphasis added)

This regulation clearly and wunequivocally interprets the term



"income producing activity" as wused in Section 5/304(a)(C)(3) of the
IIlinois |ncome Tax Act (35 ILCS 5/304(a)(©O(3)), and as an
adm ni strative agency's construction of the law it adm nisters, nust
be afforded considerabl e deference. Ford Motor Co. v. NLRB, 441 U. S.
488, 99 S. . 1842 (1979). Moreover, as admnistrative |aw judge, |
am bound to follow the Departnent's duly pronulgated rules and
regul ati ons. Gray Lines Tour Co. of Nevada v. ICC, 824 F.2d 811, 814
(9th Crc. 1987); National Latino Media Coalition v. FCC, 816 F.2d
785, 789 (8th Circ. 1987).

Thus, if the activities engaged in directly by the taxpayer are

performed wholly wthin Illinois, the receipts fromsuch activities
are assignable to Illinois and are properly includable in the sales
factor nunerator of the apportionnment fornula. If the incone

producing activities perfornmed directly by TAXPAYER, occur wholly
withinIlllinois, it is wunnecessary to engage in a cost perfornmance
anal ysis pursuant to 35 |ILCS 5/304(a)(3)(c)(ii), set for above.

The proposed assessnment in a Notice of Deficiency is prima facie

correct so long as the Departnment neets sone mininmm standard of

reasonabl eness in arriving at its proposed adjustnents. Vitale v.
Il1linois Departnent of Revenue, 118 IIl. App. 3d 210, 454 N.E. 2d 799
(1983). The evidence of record shows no basis by which |1 could

conclude that the proposed assessnent fails to neet that m ninum
st andard.

The service which TAXPAYER, provides to its custoners and for
which it receives paynent therefromis the extraction of information
recorded by the customer on the dosinmeter or film packet contained
therein and the processing of that information into a witten report.
Those activities and all other activities in which this taxpayer

engages in relation to the performance of that service, including the



manuf acture of the devices thenselves, are perforned wholly within the
State of Illinois. Merely because sone dosineters are tenporarily
worn by custoner enployees outside Illinois and are exposed to anbi ent
radi ati on during the wear period does not project the income producing

activities directly engaged in by the taxpayer outside of this State.

REVERSI ONARY SALES OF RADON KI TS: If a t axpayer sells tangible
personal property to the U S. Governnent or sell and ships tangible
personal property fromlllinois into the state of a purchaser where the

taxpayer is not taxable, such sales are included in the sales factor
nunmerator of a taxpayer's apportionnment formnul a. 35 I LCS 5/304(a)(3)(B).

Section 3-303(f) of the IITA defines "taxability in another state" as

foll ows:
(f) Taxability in other state. For purposes of allocation of
i nconme pursuant to this Section a taxpayer is taxable in another
state if:

(1) In that state he is subject to a net inconme tax, a franchise
tax neasured by net income, a franchise tax for the privil ege of
doi ng business, or a corporate stock tax; or

(2) That state has jurisdiction to subject the taxpayer to a net

i ncome tax regardl ess of whether, in fact, the state does or does

not .

Illinois Income Tax Regulation 100.3200(a) further defines the term
"taxable in another state" as foll ows:

Further, a taxpayer clainmng to be taxable in another state under

the tests set forth in (1) nust establish not only that under the

| aws of such state he is subject to one of the specified taxes,

but that he, in fact, pays such a tax. |If a taxpayer is subject

to one of the taxes specified in (1) but does not, in fact, pay

such tax, such taxpayer may not claimto be taxable in the state

i nposi ng such tax under the test set forth in (2)...(enphasis

added)

In sum Section 3-303(f) of +the IITA and Regulation 100.3200(a)
provide that if a a jurisdiction has enacted one of the specified types of
taxes, then a person nust docunment his paynment of that tax in order to be
consi dered "taxable" there. If no such |egislation has been enacted, the

person must denonstrate that his activities in that jurisdiction exceed



mere solicitation of sales pursuant to 15 U. S.C. [381-384 (Public Law 86-
272) in order to be "taxable" in that |ocation.

TAXPAYER, clains that in accordance with Section 3-303(f)(1), it is
"taxable" in all states in which it has neither filed a return nor paid a
tax (i.e. all states except Arizona, California, Illinois, Nevada, New
Jersey, New York, South Dakota, Texas and Washington) because it has
tangi bl e personal property in such states which constitute activities in
those jurisdictions sufficient to renove the exenption from taxation
provi ded by | aw.

The evidence of record denpnstrates that returns were filed and taxes

paid in the states of Arizona, California, Illinois, New Jersey, New York
and Texas. Therefore, the sales in those states should not have been
"thrown back"” into the calculation of the Illinois taxpayers' sales factor

numer ators and accordi ngly, such sales should be deducted therefrom

The auditor initially recommended that the sales of Radon kits into
the states of Nevada, South Dakota, Washington and Wom ng should al so be
"thrown back" into the Illinois taxpayers' sales factor nunerator
However, this opinion was subsequently retracted. Notw thstanding, and in
conformty with 735 ILCS 5/8-1001 through 1008, commonly known as the
Uni f orm Judi ci al Notice of Foreign Law Act, | take official noti ce sua
sponte that during 1988 through 1990, none of the four states nentioned
above had enacted any of the taxes specified in Section 3-202(f)(1) of the
Il TA.

Since no inconme tax was enacted in those states, TAXPAYER, nust prove
that its activities in each of the four jurisdictions exceeded the nere
solicitation of sales in order for it to be considered taxable in those
ar eas. There is no such proof here. The tenporary presence of dosineter
devi ces, which have no relationship to the sales of Radon kits, does not

constitute an activity in those jurisdictions sufficient to remove the



exenption from taxation provided by the statute. Thus, sales into those
states were properly included in the sales factor of the apportionment
formul a despite the auditor's opinion to the contrary.

Sales into the remaining jurisdictions nust be "thrown back"” into the
conputation of the taxpayer's sales factor nunerator unless TAXPAYER, can
denmonstrate that it filed a return and paid one of the specified taxes.
Since it did not, the throwback cal cul ati on nmust remain.

Taxpayer's only argunments agai nst adherence to the paynment requirenment
of regulation 100.3200(a) are a) that it inproperly limts the definition
of the phrase "taxable in another state" as found in 35 ILCS 5/303(f) and
b) that it mght subject the taxpayer to double taxation. Yet the ternms of
the regulation as witten are indisputable and | nust abide by them
Additionally, acceptance of the potential "double taxation" argunent would
conflict with the very purpose of Article 3 of the I1TA.

The Illinois Supreme Court declared over eighteen years ago in the
case of GTE Automatic Electric, Inc. v. Allphin, 68 Ill. 2d 326, 369 N E
2d 841 (1977), that the legislative intent and purpose of Article 3 is to:

...assure that 100% and no nore or no |ess, of the business

income of a corporation doing nultistate business is taxed by

states having jurisdiction to tax it.
Havi ng established that premise, the court went on to state that even
t hough Section 3-304(a)(3)(B) of the IITA did not authorize the "throw
back" of direct or drop shipnent sales (commonly referred to as "double
t hrowback"), the Departnment had authority to do so under then Section 3-
304(e) (now 3-304(f)) of the Act in order to "effectuate the legislative
intent of avoiding either an overlap or gap in allocating and apportioning
all of the business inconme from plaintiff's nultistate operations". GIE
Automatic Electric, supra, at page 339.

The princi pals announced in GIE, were recently re-enphasized in the

case of Dover Corporation v. Departnment of Revenue, 271 IIl. App. 3d 700,



648 N.E. 2d 1089 (1st Dist. 1995)2. There, as here, where a "double
t hrowback” was not involved, the court found that application of the
taxpayer's argunment would create a gap in the apportionnent of its
mul ti state business incone.

Since TAXPAYER, failed to file returns or pay taxes in any states
other than the exceptions noted above, such sales necessarily were not
included in the sales factor nunmerators of those states. |f TAXPAYER s
premi se were to be accepted, its sales to all such states woul d be excl uded
fromthe sales factor nunerator of any state, thereby creating "nowhere
sales” or a gap in the apportionment of its nultistate business incone.
Such a result would directly conflict wwth the edicts of the GIE and Dover
courts on this issue.

Accordingly, with the exception of sales into the states of Arizona,
California, New Jersey and Texas, which were incorrectly treated as
reversionary sales by the revenue auditor, and sales to the U S. Governnent
for the tax year ending Septenber 30, 1990, which were included in the
sales factor nunerator twice, the nunerators of the sales factors of the
t axpayer were properly computed.

| NCOVE FROM | NTANG BLES: Pursuant to 86 Ill. Adm n. Code, Ch. |, Sec.
100. 3380(c) (5), business incone derived fromintangi ble personal property
cannot be included in the sales factor of a taxpayer's apportionnent
formul a unless such income can be attributed to an income producing
activity.

In the course of this proceeding the Departnent produced no evi dence
of any inconme producing activity engaged in by TAXPAYER, to which such
i ncome could reasonably be attributed. It is further noted that the
i ntangi bles were included in the sales factor solely because the auditor
felt them to be of a "business nature", wthout any other supportive or

corroborative informtion. As such, the adjustnments made with respect to



this issue cannot stand. Appropriately, the sales factor nunerator and
denom nat or should be reduced by $60, 624. 00, $491,011.00 and $631, 811. 00
respectively for tax years 1988, 1989 and 1990.

PERSONAL PROPERTY REPLACEMENT TAX | NVESTMENT CREDI T: Il1linois I aw,
35 ILCS 5/201(e), allows a taxpayer to claima credit against the Persona
Property Replacenment Tax when it invests in and places in service certain
qualified property. The credit is equal to .5% of the basis of any such
qualified property placed in service on or after July 1, 1984.

As part of the above statutory section, 35 ILCS 5/201(e)(3) defines
the term " manufacturing"” to nmean:

...the material staging and production of tangible persona

property by procedures comonly regarded as manufacturing,

processing, fabricating or assenbling which changes sone existing

material into new shapes, new qualities or new conbi nations.

The Departnent has pronul gated regul ations interpreting the Investnent

Credit statute. 86 Ill. Adm n. Code, Ch. I, Sec. 100.2100(c)(7), (fornerly

100. 2900(c) (7)) states in pertinent part:

In general, in order to qualify for the Il TA Section 201(g) [now
(e)] investnent credit against the replacenent tax, property nust
be used in Illinois by the taxpayer exclusively in manufacturing
oper ati ons, retailing, coal m ni ng, or fluorite

m ni ng. .. (enphasi s added).
The regulation further reiterates the statutory definition of manufacturing
but goes on to state at 100.2100(c)(8), (formerly 100.2900(c)(8)):

...It is not necessary that such procedures result in a finished

consumer product; however such procedures nust change sone
existing materi al into new shapes, new qualities or new
combi nati ons. Procedures commonly regarded as rmanufacturing,

processing, fabrication or assenbling are those so regarded by
the general public. (enphasis added)

The only assets over which a dispute exists as to their qualification
for the credit are the TLD and ALNOR readers. TAXPAYER, has cl ai ned that
these readers constitute qualified property because: 1) the regul ati on does
not require that the property's use be exclusively limted to

manuf acturing; and 2) alternatively , that the reading of TLD chips neets



the statutory and regulatory definition of manufacturing. | cannot accept
ei ther of the taxpayer's argunents in this regard.

The regulation is manifest in its requirenment that property nust be
used exclusively in manufacturing in order to qualify for the tax credit.
In this vein, the only evidence produced at hearing on whether the TLD
readi ng process constituted manufacturing cane from XXXXX, TAXPAYER s vi ce-
president, treasurer and chief financial officer. He admtted in his
testinmony that the extraction of information froma TLD chip was not a
manuf act uri ng function.

It is posed by way of argunent, that the testinmony of this wtness
shoul d be gi ven m ni nal weight as it is that of a lay person.
Notwi t hstanding the fact that it is an adm ssion against interest, the
opinion of XXXXX as a lay personis precisely the standard which the
regul atory section requires wth regard to defi ni ng t he term
"Manuf acturing" procedures are what are commonly thought to be such by
menmbers of the general public. [|f XXXXX does not believe the chip reading
process to be manufacturing in the commonly accepted sense, then his
opi ni on should be given the requisite weight due it.

As such, TAXPAYER s claim for personal property tax replacenment credit
should be granted in part and conputed according to Taxpayer's Exhibit 12,
entitled "Schedule of Investnent Credit Property”, wth the exception of
the TLD readers for the tax year ending Septenber 30, 1988 and both the TLD
and ALNCR readers for the tax year ending Septenber 30, 1990.

PENALTY PURSUANT TO 35 | LCS 5/1005: The Department of Revenue has
proposed in its Notice of Deficiency that TAXPAYER, should be assessed a
penalty pursuant to 35 |LCS 5/1005 for its failure to pay the entire tax
liability by the due date. In contradiction, the taxpayer asserts that the
penalty should not be assessed because its failure was due to reasonable

cause. Reasonabl e cause is the only basis by which a penalty proposed



under this section may be abat ed.

The existence of reasonable cause in any particular situation is a
factual determ nation that can only be decided on a case by case basis.
Ror abaugh v. United States, 611 F. 2d 211 (7th Crc. 1979). It has
generally been interpreted to mean the exercise of ordinary business care
and prudence. Dunont Ventilation Conpany v. Department of Revenue, 99 I11].
App. 3d 263, 425 N.E. 2d 606 (3rd Dist. 1981).

By such standard, this taxpayer has net its burden as to the exercise
of ordinary business care and prudence. For the wyears in question,
TAXPAYER relied wupon its accounting firmin the preparation of returns and
accepted its counseling on the fornmulation of the apportionment schene.
There is no evidence of record that would |ead a reasonable person to
concl ude that TAXPAYER either abandoned its responsibilities in regard to
the preparation of the returns or had cause to suspect that the advice
given it was inproper. Reliance on experts in the field of taxation in
this instance was therefore justifiable.

In consideration of those factors in addition to the conplexity of the
i ssues thenselves, the |lack of available case |aw, | conclude that the
failure to pay taxes properly due in this mtter was due to reasonable
cause. The penalty proposed under Section 1005 should therefore be abat ed.

On the basis of the above findings and conclusions, it is determ ned
that the Notice of Deficiency should be affirmed in accord with the revised
conputations conformng to the admnistrative |law judge' s recomrendation
whi ch are attached hereto and incorporated herein by reference.

Kenneth E. Zehnder
Di rector of Revenue

1. This is also the position taken by the Admi nistrative Law Judge, who
concl uded, essentially, that one nust |ook to the nature of the incone
produci ng activity, not the tenporary geographic |ocation of an asset,
whi ch determ nes the allocation of incone.



2.

Certiorari to the Illinois Suprene Court was denied as of Septenber,
1995, with no cite available as of this witing.



